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No. 7881 


PRESTON BRUCE, Appellant 
v. 

CHESTNUT FARMS-CHEVY CHASE DAIRY, Appellee 


Appeal from the Municipal Court for the 
District of Columbia 

I 


BRIEF FOR APPELLANT 


OPINION BELOW 

i 

This appeal is from a verdict of a jury and judgment 
entered by the Presiding Judge of the Municipal Coi^rt of 
the District of Columbia in favor of the Appellee herein 
(Appellant’s App. 5). 


I 
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ii. 

JURISDICTION 

The United States Court of Appeals for the District of 
Columbia has jurisdiction of this case under the Act of 
Congress approved March 3, 1921; 41 Stat. 1312, Chap. 
125, Section 12; Title 18, Section 29, Code of Laws for the 
District of Columbia (1929). 

III. 

STATEMENT OF CASE 

This is a proceeding to review a judgment entered by 
the Municipal Court of the District of Columbia on a finding 
by jury in favor of the appellee, defendant corporation 
below. (Hereinafter for the purpose of stating the case, 
the appellant is designated plaintiff, and the appellee is 
designated defendant). 

Plaintiff sued the defendant for damages resulting from 
personal injuries sustained as a result of drinking milk 
containing splinters of glass. Plaintiff, on December 18, 
1939, purchased a pint bottle of Chestnut Farms-Chevv 
Chase Dairy milk from a Mr. R. Goldman, a retail grocer. 
As a result of drinking said milk plaintiff suffered lacera¬ 
tions of the throat and pain and mental anguish and severe 
nervous shock. The suit was based on negligence of the 
defendant. Plaintiff did not allege any specific act of 
negligence, but depending on the doctrine of res ipsa 
loquitur , set forth in his amended declaration that the 
defendant was for all purposes in exclusive control of the 
bottle and its contents until it reached plaintiff’s hands 
(Appellant’s App. 1-3). 

Plaintiff testified that on the evening of December 18, 
1939, he stopped in at the grocery store operated by the 
aforementioned R. Goldman and purchased a pint of Chest¬ 
nut Farms-Chew Chase Dairv milk: he further testified 



that grocer Goldman put the bottle of milk in a sack, \fhich 
was carried by the plaintiff to his home without efent; 
plaintiff lives approximately one-lialf block from the ^tore. 
Plaintiff testified that he and his wife decided to jhave 
something to eat and drink before retiring. He removed 
the bottle of miik from the paper sack, shook it up! and 
poured out a glassful, and almost immediately drank it. 
Immediately after drinking the milk he felt a prickly sensa¬ 
tion in his throat; he attempted to relieve it by couching 
and later by swallowing pieces of pie and bread; failing 
to secure relief, he went to the bathroom and by means of 
a mirror peered into his mouth and throat and saw tylood 
running therein. He rushed to the kitchen and his wife, 
after inspecting the glass from which he drank the milk, 
then looked at the milk bottle. After wiping the t(^p of 
the bottle off, she saw on the inner rim of the bottle a break 
of considerable size; she then strained the contents regain¬ 
ing in the bottle through a metal strainer and found several 
splinters of glass. Plaintiff’s wife called a neighbor, [Wit- 
ness Ray, who went with plaintiff to Freedman’s Hospital, 
where a cursory examination was made by an interne. 
Plaintiff testified he was unable to sleep as he was afraid 
of the consequence of swallowing the splinters of glass,! and 
the next day he went to see his personal physician,| Dr. 
Pinvon L. Cornish; he remained under Dr. Cornish’s care 

* . j 

until January 18, 1940, when he was discharged. Plaintiff 
testified that nothing happened to the bottle of milk while 
it was in his possession between the time lie received it 
from grocer Goldman until he drank its contents, and it 
remained in exactly the same condition as when received by 
him (Appellant’s App. 6-7). Witness Goldman testified 
that the milk was delivered by him to plaintiff in exactly 
the same condition as received by him from Chestnut 
Farms-Chevy Chase Dairy (Appellant’s App. 7-8). j 

The case was given to the Jury at 4:20 P. M. The .jTury 
returned at 5:25 P. M. Meanwhile, the regular clerk; had 


4 


gone for the day, but at the request of the Presiding Judge, 
a substitute clerk asked if they had reached a verdict and 
the Jury responded, “Yes.” Upon being asked what the 
verdict was the Jury responded, “For the defendant.” 
The clerk then repeated to the Jury the conventional ques¬ 
tion which as used in this court is in substance, “Is this 
your verdict, members of the Jury, so say you each and 
all?” In answer to the question the reply was, “Yes,” and 
there was no other response to this question from the Jury 
box. Thereupon Attorney Solem for the plaintiff, asked 
for a poll of the Jury. The Jury list not being found, the 
Presiding Judge stated, after a considerable search, that 
he would poll the Jury personally. 

He pointed to one of the Jurors (Mrs. Sinrod) who was 
at the end of one of the two lines of Jurors, and asked, 
“What is your verdictf ” She responded, “For the plaint¬ 
iff.” The Court said, “You mean for the defendant?” 
She responded, “No, for the plaintiff.” The Court said, 
“Do you know who the plaintiff is?” and she said, “Yes.” 
The Court said, “Plaintiff is the one who is bringing the 
suit, the defendant is the one against whom the suit is 
brought.” Juror Sinrod replied, “Yes, I know that, that 
is the plaintiff (pointing to the plaintiff) and that is his 
attorney (pointing to Attorney Solem).” 

In the meantime considerable talking and whispering had 
arisen in the Jury box. Attorney Swingle, for the defend¬ 
ant, arose and said, “Well, didn’t you agree your verdict 
was for the defendant in the Jury room?” Whereupon 
counsel for the plaintiff immediately objected to any inter¬ 
rogation by defendant’s attorney of the Juror as to her 
verdict and also objected to further questioning of the 
Juror by the Court. The Court failed to rule on this objec¬ 
tion. Defendant’s attorney attempted to continue his 
questioning. Under repeated questioning by the Court, 
Juror Sinrod said that she had been for the plaintiff all 
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along and said, “If you mean my own verdict, it is fqr the 
plaintiff.” This Juror then said she had agreed in the 
Jury room to a verdict for the defendant, after listening 
to the arguments of the other Jurors and in order iiot to 
tie up the Jury. 

Attorney Solem, for the plaintiff, immediately moved 
for a mistrial, and the Court responded, “Don’t interrupt 
me now, I am going to continue with the poll.” Thq Pre¬ 
siding Judge then continued to poll the Jurors anji the 
next three Jurors each said they found for the defendant. 
The Judge then came to the fifth Juror. When he jisked 
her what her verdict was she said, “For the plainitiff.” 
The Presiding Judge then asked her if she did not piean 
for the defendant. She responded, “No, for the plaintiff, 
and I would like to say something to the Court.” | The 
Judge said, “This is not the time for that.” Plajntiff, 
through Attorney Solem, again moved for a mistrial, j The 
Presiding Judge denied this motion and said, “I am £oing 
to finish polling this Jury.” He then continued to poll the 
jury, and all other members responded, “For the Defend¬ 
ant.” Upon completion, he told the Jury they might go. 
Juror Russell said she wanted to speak to the Judge about 
the matter. He said, “No, this is not the time for that.” 
Attorney Solem again moved for a mistrial and the Judge 
said, “I heard you the first time, I won’t pass onj that 
now” (Appellant’s App. 9-11). 


MOTION FOR MISTRIAL 

The Presiding Judge failing at the time of trial tq rule 
on the motion for mistrial, counsel for the plaintiff re¬ 
affirmed such motion in formal written form, also filing a 
Motion for New Trial based on errors committed during 
the trial. (Appellant’s App. 5-6). Both of these mojtions 

were set for argument on Friday, July 26, 1940. After 

i 

i 

i 

i 

i 
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argument Presiding Judge Aukam denied both motions, to 
which action plaintiff took exception. (Appellant’s App. 6). 

V. 

STATEMENT OF POINTS 

1. The Court erred in entering a finding for the Defend¬ 
ant when on the poll of the jury two jurors found for the 
Plaintiff. 

2. The Court erred in cross-examining the jurors who, 
on the poll, found for the Plaintiff, and in permitting cross- 
examination by defendant’s counsel of the two jurors who 
found for the Plaintiff, as to what their vote in the jurv 
room had been. 

3. The Court erred in using coercive means to secure 
unanimity of the jurors upon the poll of the jury in the 
jury box. 

4. The Court erred in refusing to grant Plaintiff’s Mo¬ 
tion for Mistrial. 

5. The Court erred in granting certain of Defendant’s 
instructions to the jury. 

6. The Court erred in failing to grant certain of Plaint¬ 
iff’s instructions to the jury. 

7. The Court erred in giving certain instructions of its 
own to the jury. 


VL 

ARGUMENT 

1 . 

Upon the poll of a jury any verdict assented to in the 
jury room is out of the case and the only verdict that then 
remains is the verdict delivered orally on the poll in open 
court. 



7 


“When a jury is polled, as stated in Snanian v. 
Donahoes’, Inc., 307 Pa. 282, 285, 161 A 68, 69d ‘The 
only verdict is that which the jury announces Orally 
in court and which is received and recorded ^t the 
direction of the court as the finding of the jury.!’ To 
the same effect is Rottmund v. Penna. R. Co. 2$}5 Pa. 
410, 414, 74 A 341, 343: ‘There is no verdict o£‘ any 
force except a public verdict, given openly in c^ourt’ 
* # * All the authorities agree that the only verdict 
is that which the jury announces orally in courlj, and 
which alone is received and recorded as the j|urv’s 
finding.’ The written verdict, prepared in the| jury 
room and handed to the clerk, when it is objectedlto as 
in this case, is no part of the record and has absolutely 
no significance 'whatever as the verdict of the jury; 
the verdict is the oral announcement. See Rott\nund 
v. Penna. R. Co., supra, 225 Pa. at page 416, 74 A 341, 
343.” ***** 


“We are impelled to this conclusion by what is ex¬ 
pressed in Kramer v. Kister, 187 Pa. 236, 40 A |1008, 
1010, 44 LRA 432: ‘When a juror dissents frim a 
sealed verdict, there is a necessary choice of evils, a 
mistrial or a verdict finally delivered under circum¬ 
stances that justly subject it to suspicion of coercion 
or improper influences. We are of opinion tha{ the 
former is the lesser evil.’ Reversed.” — Easily v. 
Glenn, 169 A. 433. 


2, 3, & 4. 

I 

It is an elementary rule of law that a juror’s verdict 
may not be impeached. While it is likely that the ^rial 
judge could go so far in questioning the juror as to estab¬ 
lish that the juror knew in her own mind w T ho wasj the 
plaintiff and who was the defendant to prevent any jeon- 
fusion or misunderstanding, when it was definitely d^ter- 


I 

| 

i 


I 
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mined that a juror was for the plaintiff as opposed to the 
verdict delivered for the defendant then no further in¬ 
quisition could be made. More especially is this true for 
counsel for the defendant. His joining in with the trial 
judge in cross-examining jurors as to their verdict was 
highly irregular and was so prejudicial that even if as the 
trial Court said, there finally was assent, assent gained in 
such way could not be accepted as a true verdict. 

In the case of Barry v. Maxey, 75 S.W. (2nd) 826, where 
the jurors had difficulty in agreeing and the Court finally 
asked how they stood, requesting all jurors who were for 
the plaintiff to stand on one side of the jury box and those 
who were for the defendant to stand on the other side. 
As a result eleven jurors stood on one side of the box, 
leaving one to stand on the other. 

The following is quoted from the opinion of the Court: 

“Thereupon, the Court, in substance stated to the 
jury that he did not desire any juror to surrender his 
honest convictions, that each juror was entitled to his 
individual opinion, but that he desired the jury to 
again retire in order to see if it might agree upon a 
verdict, if possible. The foregoing occurrences took 
place in the presence of the Court. The jury there¬ 
upon again retired and after deliberation, returned 
into open court and announced a verdict in favor of 
the plaintiff and against both the defendants.” 

Counsel makes this argument in favor of this as¬ 
signment: “The said action of the court in placing a 
single juror, who up to that time was voting for a 
verdict favorable to the defendants, in an embarrass¬ 
ing and humiliating position, and marked him in the 
presence of the Court, and the parties to the case, and 
their attorneys and to the public generally, as a single 
juror who was standing in the way of the verdict, 
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would properly cause a mistrial. While not $o in¬ 
tended by the Court, this said action was calculated 
to bring undue pressure to bear on the one juror and 
the influence, if not to actually cause him, to surrender 

. * i 

his opinion and vote in accordance with the viewjs and 
opinion of the other eleven jurors.” • # * * 

i 

“Such procedure (numerical division of jury) 
serves no useful purpose that cannot be attained by 
questions not requiring the jury to reveal the Mature 
or extent of its division. Its effect upon a diyided 
jury will often depend upon circumstances which can¬ 
not properly be known to the trial judge or to tlje ap¬ 
pellate court and may vary widely in different! situ¬ 
ations, but in general its tendency is coercive. It can 
rarely be resorted to without bringing to bear injsome 
degree, serious, although not measurable, an improper 
influence upon the jury, from whose deliberations 
every consideration other than that of evidence and 
the law as expounded in a proper charge, should be 
excluded. Such a practice,- which is never usefujl and 
is generally harmful, is not to be sanctioned.” Bras- 
fiel-d v. U. S., 272 IT. S. 448, 47 S. Ct. 135, 71 L.EdJ 345; 
Commonwealth v. Anthony, 91 Pa. Super. 518; State v. 
Alexander, 66 Mo. 148; Ball v. State, 9 Ga. Appj 162, 
70 S.E. 888; Alsup v. State, 118 Tex. Cr. R. 3^8, 39 
S.W. (2nd) 902.” * * * * * 

In the case of Columbus Oil Co. v. Moore, 163 S.E.I 879, 
the Appellate Court, in reversing the trial Court for the 
improper conduct of a jury poll, has the following to'say: 

“If it is found by such poll that one juror doe$ not 
then assent to the verdict as tendered, such verdict 
cannot be accepted, for it is not as a matter ofj law 
the unanimous decision of the jury.” 
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“In Trantham v. Furniture Co., 194 N.C. 615, 140 
S.E. 300, the Court said, ‘The verdict of a jury is 
sacred. It should represent the concurring judgment, 
reason and intelligence of the entire jury, free from 
outside influence from any source whatever. The 
decisions of this state establish the principle that the 
verdict of a jury to be effectual must be free from out¬ 
side influence of whatsoever kind or nature.” • • • • 

“It is error for the judge to permit counsel for 
either party to examine the jurors, collectively or in¬ 
dividually, for the purpose of impeaching them or their 
verdict. Even when the judge or the clerk, under his 
direction, conducts the poll, the only question ad¬ 
dressed to the jurors should be substantially as fol¬ 
lows: “Is this your verdict, and do you assent there¬ 
to?” It would manifestly he improper for the judge 
or the clerk to attempt to impeach the jurors of their 
verdict by seeking to ascertain by an examination of 
each of the jurors the grounds upon which the jurors 
had agreed upon their verdcit. Counsel for a party to 
the action cannot be permitted to do what neither the 
judge nor the clerk would be permitted to do.” 
• # # (Italics added). 

5, 6, & 7 

The Court in granting defendant’s instructions numbers 
2, 3 and 5 (Appellant’s App. 8-9), went directly against the 
application of the doctrine of res ipsa loquitur as estab¬ 
lished in this jurisdiction by your Honorable Court in June, 
1936, in reversing the Municipal Court in the case of Fisher 
v. Washington Coca Cola Bottling Works Inc., 64 WLR 
530: 66 App. D. C. 7. 

The application of the doctrine of res ipsa loquitur is 
a matter of law to be determined by the Court after con- 
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sideration of the pleadings and the proof. If, as a matter 
of law, the doctrine of res ipsa loquitur applies, theni the 
Court should so instruct the jury, with proper explanation 
as to the application of the doctrine and the inferdnces 
arising therefrom. Defendant’s Instruction No. 2 as grant¬ 
ed is clear error. Not only does it violate the principle of 
the doctrine of res ipsa loquitur , but when the Court taid, 

“In this case the Court will a little later direct voui- at- 

♦ 

tention to an inference of negligence which may or may not 
arise in this case depending upon your view of certain 
facts in this case,” the Court, in effect, shifted its responsi¬ 
bility to the jury and called upon the jury to exercise the 
involved judicial function of determining whether! the 
complex rule of res ipsa loquitur should apply. Plaitntiff 
was entitled to a direct instruction that the rule did aipply 
and the Court should have explained to the jury thd in¬ 
ferences arising therefrom and the need for the defendant 
to overcome such inferences. By this instruction a M'ide 
field of speculation was opened to the jury not only sis to 
matters of fact to be determined by the jury, but alsjo as 
to the matters of law which they were called upon tcj de¬ 
termine before applving the facts. 

Right v. Metropolitan R. R. Co., 21 App. D. C. 494. 

Fisher v. Washington Coca Cola Bottling Works, Inc., 
64 WLR 530; 66 App. D. C. 7. 


Defendant’s Instruction No. 3 was also clear error. This 


instruction nullifies entirely the doctrine of res ipsa loqui¬ 
tur. Manifestly, plaintiff could not and did not try to set 
out the specific act of negligence causing the injurvj but 
this instruction directed the jury to return a verdict for 
the defendant even if they found there were glass splinters 
in the bottle, provided they found that the plant was a farpe 
ordinarily used in the dairy business and was operated! in a 
reasonably safe manner. It is respectfully submitted that 
under such an instruction no jury could ever find for the 


I 
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plaintiff in a similar case, as all the defendant would have 
to do would be to show as a rule that the manner of opera¬ 
tion was reasonably safe. Considerably more than such 
a showing is required to offset the inference of negligence 
arising under the application of the rule. 

Fisher v. Washington Coca Cola Bottling Works, Inc.. 

64 WLR 531; 66 App. D. C. 7. 

King v. Davis, 54 App. D. C. 239. 

Right v. Metropolitan R. R. Co., 21 App. D. C. 494. 

Defendant’s Instruction No. 5 contains the vice of refer¬ 
ring to the doctrine of res ipsa loquitur without specifically 
instructing the jury of its application to the instant case 
and furthermore places an unfair emphasis on plaintiff’s 
burden of proving negligence, which, of course, could not 
be done. It has the additional vice of when coupled with 
Defendant’s Prayer No. 2 and No. 3 being repetitive and 
cumulative in effect and building up an insurmountable 
wall as to proving negligence, which plaintiff manifestly 
could not overcome. As stated in Kohner v. Capital Trac¬ 
tion Co., 22 App. D. C. 181, * • • “The plaintiff proved a 
prima facie case of negligence on the part of the defendant 
and resulting injury to himself. In the absence of satis¬ 
factory explanation by the defendant no more was re¬ 
quired to justify a verdict in favor of the plaintiff.” 

These prayers, however, served to remove the benefit 
of the inference from the plaintiff and also to eliminate 
defendant’s responsibility of satisfactory explanation. 
Manifestly, such instructions were prejudicial error. 

VII. 

CONCLUSION 

1. The Court, on the poll of the jury, when it was learned 
that there was not unanimity of assent, should either have 
immediately returned the jury to the jury room for further 
deliberation, or should have ordered a mistrial. 
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2. The Court erred in its inquisition of dissenting jurors 
and also erred by permitting counsel for the defendant to 
engage in this cross examination of jurors as to itheir 
verdict. The jurors were in a strange milieu and! such 
interrogation bv the Court and counsel for the defendant 
could be nothing but coercive and prejudicial. Hardier 
souls may well have quailed under a barrage of questions 
like that to which juror Mrs. Sinrod was subjected. Your 
petitioner does not agree that there was finally absent. 
In fact, it is plaintiff’s position that no such assentj was 
ever secured, but, theoretically, even had such assent tjo the 
verdict been secured, the verdict would still be a mjillity. 

3. The Court erred in instructing the jury. Defendlant’s 
Prayers No. 2, 3, and 5, granted by the Court especially 
being clearly violative of the law in this jurisdiction as 
set out by your Honorable Court in its written opinion in 
Fisher v. Washington Coca Cola Bottling Works ,j Inc. 
64 WLR 530; 66 App. D. C. 7. 

I 

Wherefore, it is respectfully submitted that the judgment 
of the Municipal Court should be reversed and the jsame 
remanded for further proceedings with costs assessed 
against the appellee. 


Respectfully submitted, 

RAYMOND J. NOLAN 

JOSEPH A. SOLEM, 

Attorneys for Appellant, 

927 15th Street, N. W., j 
Washington, D. C. 

I 

i 
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APPENDIX TO BRIEF FOR APPELLANT 


AMENDED DECLARATION 

By leave of Court first had and obtained, plaintiff, 
2 Preston Bruce, files herewith Amended Declaration in 
the above entitled cause to include a second co^int, as 
follows: 
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2nd COUNT. The plaintiff, Preston Bruce, sues the 
defendant, Chestnut Farms-Chevv Chase Dairy, for that 
heretofore, to wit on the 18th day of December, 1939, and 
for a long time prior thereto, and since said date last men¬ 
tioned, the defendant corporation was in the business, 
among other things, of bottling, selling, dispensing, deliver¬ 
ing milk in bottles to retailers, for use by purchasers and 
their families for food and human consumption. That on 
the date last aforesaid and while the defendant corporation 
was so conducting its said business in the bottling, selling, 
dispensing and delivering of milk in bottles to retailers, 
Preston Bruce, the plaintiff, purchased and obtained from 
R. Goldman, a retail grocer, doing business at 5th & V 
Streets, Northwest, in the City of Washington, District of 
Columbia, a certain bottle of Chestnut Farms-Chevv Chase 
Dairy milk for his use; that it then and there became and 
was the duty of the defendant corporation to serve, bottle, 
sell, deliver and dispense to the plaintiff wdiolesome and 
clean milk, fit for human consumption and free from foreign 
substances such as particles of glass. But notwithstanding 
its said duty in the premises, but in violation thereof, the 
defendant corporation, on the date last mentioned, negli¬ 
gently and unlawfully, sold, delivered and dispensed to the 
plaintiff for his use, a certain bottle of milk, bottled by 
defendant corporation, which was then and there unfit for 
human consumption as food and which then and there 
3 contained particles of glass therein so as to be injurious 
to the health and life of persons drinking and eating 
the same, the facts and circumstances concerning the 
bottling, selling, delivering and dispensing of the said bottle 
of m^k being exclusively within the knowledge and control 
of the defendant corporation. That on the date last mention¬ 
ed the plaintiff herein by reason of drinking the milk so 
carelessly, negligently, and unlawfully sold and delivered as 
aforesaid became, was, and still is severely and perman¬ 
ently injured and harmed by reason of the foreign substance, 
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namely, particles of glass, being taken into the system of 
said plaintiff. 

By reason of the negligence and carelessness of the 
defendant corporation as aforesaid the plaintiff herein 
suffered several attacks of indigestion during whidh he 
vomited blood and he was unable to retain anything in his 
stomach; he suffered diarrhoea, and his excreta was infused 
with blood and mucous, as a result of which condition the 
plaintiff has since suffered from bleeding hemorrhoids. 
As a result of these injuries, the plaintiff’s central nervous 
system has become shocked and strained by the thought 
of sudden puncture of his stomach and intestines b^ the 
particles of glass; that he has been unable to work regularly 
because of general weakness due to lack of food and feleep, 
and he has lost twenty days from his work and will con¬ 
tinue to lose time from his work as a result of chronic 
gastritis and hemorrhoids, and he will suffer from njental 
shock for a long time to come; that he has suffered and will 
continue to suffer from the particles of glass still remaining 
in his tissue; and that the said injury and shock hajs im¬ 
paired, unsettled, and unstrung your plaintiff and thus 
occasioned a severe and permanent injury to his nefvous 
system, all of which has had and will, in the future, continue 
to have a depressing effect upon said plaintiff caUsing 
great mental distress and anguish of mind and body, |o the 
great damage of the plaintiff in the sum of One Thousand 
($1,000) Dollars. 

Wherefore, the plaintiff brings this suit and claimls the 
sum of One Thousand ($1,000) Dollars, besides cost&. 

RAYMOND J. NOLAN, 

i 

Attorney for Plaintiff, 

927 15th Street, N. W., 
Washington, D. C. 
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ANSWER 
First Defense 

6 The Complaint fails to state a claim against the de¬ 
fendant upon which relief can be granted. 

Second Defense 

The defendant admits that on December 18, 1939, and 
prior thereto it -was a corporation engaged in selling, dis¬ 
pensing and delivering milk in bottles to retailers, but the 
defendant has no knowledge or information sufficient to 
form a belief concerning whether or not on said day the 
plaintiff purchased milk from R. Goldman, nor concerning 
the injuries, damages and losses mentioned by the plaintiff; 
and the defendant denies each and every other allegation 
contained in said Complaint. 

Third Defense 

The defendant says that it used reasonable care in the 
preparation and delivery of its bottled milk, and that the 
alleged injuries, losses and damages mentioned by the 
plaintiff were not caused by any negligence on the part 
of the defendant. 


Fourth Defense 

The occurrence mentioned by the plaintiff was the result 
of the negligence or contributory negligence of the plaintiff. 

SWINGLE AND SWINGLE, 

By ERNEST A. SWINGLE 
Attorneys for Defendant , 

805 Colorado Bldg., Wash., D. C. 


Trial Attorney: Edwin A. Swingle. 
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MEMORANDUM 

7 A-15,075 

July 18th, 1940 
Ml 27, P246 

Jury Trial Resumed. Verdict for Defendant Jury Polled. 
Judge Aukam 

MOTION FOR MISTRIAL 

| 

8 Comes now the plaintiff, Preston Bruce, by bis at¬ 
torneys, and affirms and renews Motion for Mistrial 

made orally by plaintiff immediately upon poll jof the 
Jurors in the above entitled cause for the reason that 

I 

upon said poll of Jurors two of the Jurors found jfor the 
plaintiff. 

RAYMOND J. NOLAN, i 

JOSEPH A. SOLEM, 

Attorneys for Plaintiff 

927 15th Street, N. W., j 
Washington, D. C. 

MOTION FOR NEW TRIAL 

9 Comes now the plaintiff, Preston Bruce, by |his at¬ 
torneys, and being aggrieved by the verdict of the 

Jury in the above entitled cause, respectfully movies this 
Honorable Court for a new trial thereof, and as Reasons 
therefore respectfully states as follows: 

1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the weight of the e\jidence. 

3. The verdict is contrary to the law. 

| 

4. The Court erred in instructing the Jury. 
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5. The Court erred in admitting evidence contrary to 
the law. 

6. The Jury misconducted themselves. 

7. No true verdict was rendered. 

8. And for other reasons to be asigned at the argument 
thereof. 


RAYMOND J. NOLAN, 

JOSEPH A. SOLEM, 

Attorneys for Plaintiff 

927 15th Street, N. W., 
Washington, D. C. 

MEMORANDUM 

10 A-15,075 

July 26, 1940 
Ml27, P259 

(1) Plaintiff’s Motion for Mistrial Overruled. 

(2) Plaintiff’s Motion for New Trial Overruled. 

(3) Judgment on Verdict for Defendant. 

Defendant to Recover Costs of Defense. 

Judge Aukam 

(Excerpts From) 

BILL OF EXCEPTIONS 
Preston Bruce 

12 Plaintiff, Preston Bruce, testified that about ten o’clock 
on the evening of December 18, 1939, on his way to his 
home he stopped in at the grocery store operated by R. 
Goldman and purchased a pint of Chestnut Farms-Chevv 
Chase Dairy milk; he further testified that Grocer Goldman 
put the bottle of milk, together wdth a loaf of bread, in a 
sack which was carried by the plaintiff to his home without 
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i 

I 

i 

I 
i 

event; plaintiff lives approximately one-half block |from 
the store. Plaintiff testified that he was married and lived 
with his wife and two children at 419 V Street, N.W. j that 
his children were in bed asleep when he arrived at home, 
and that he and his wife, as was their custom, decidtd to 
have something to eat and drink before retiring.! He 
removed the bottle of milk from the paper bag wherein it 
had been placed by Grocer Goldman, shook it up and poured 
out a glass, and almost immediately drank it; his wif^ had 
taken a bottle of orange drink from the refrigerator, 
which she drank. Immediately after drinking the milk he 
felt a prickly sensation in his throat; he attempted to 
relieve it by coughing and later by swallowing pieces of 
pie and bread; failing to secure relief he went to the bath¬ 
room and by means of a mirror peered into his moutb and 
throat and saw blood running therein. He rushed to the 
kitchen and his wife, after inspecting the glass from 

13 which he drank the milk, then looked at the milk battle. 
After wiping the top of the bottle off, she saw oy the 

inner rim of the bottle a break of considerable sizej she 
then strained the contents remaining in the bottle through 
a metal strainer and found several splinters of glass.*j * * 
Plaintiff testified that nothing happened to the bottle of 
milk while it was in his possession between the time he 
received it from Grocer Goldman until he drank its con¬ 
tents, and it remained in exactlv the same condition as 

* I 

when received bv him.* * * 

R. Goldman 

14 * * * testified that he had maintained a grocery store 
at 5th & V Streets, N. W., in Washington, D. C., for a 

number of years; that he handed Chestnut Farms-Chevy 
Chase Dairy m^k; he further testified that on the evening of 
December 18, 1939, plaintiff came into his store and pur¬ 
chased the pint of milk, and that he, Witness Goldman,! had 
placed the pint bottle of milk, together with a loaf of bread, 
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in a paper bag and handed it to the plaintiff; he further 

testified that the milk had been delivered to him by a regular 

delivery driver of the Chestnut Farms-Chevv Chase Dairy 

on the morning of that day; he further testified that the 

delivery man had placed the milk by the refrigerator and 

that he, Goldman, had then immediately placed the milk in 

the refrigerator on a shelf and that it had remained there 

without event until he took the bottle therefrom for delivery 

to plaintiff Bruce. He testified that the milk was delivered 

bv him to Bruce in exact!v the same condition as received 
» * 

bv him from Chestnut Farms-Chevv Chase Dairv * * *. 

» ft •< 

Instructions to the Jury 

20 The following were among the instructions given to 
the Jury by the Court: 

Defendant’s Instruction No. 2: “The Jury are instructed 
that ordinarily the legal presumption is that reasonable 
care was exercised by a defendant and that no presumption 
of negligence arises from the mere happening of the occur¬ 
rence complained of, and that the burden of proof is upon 
the plaintiff to prove to the Jury by a preponderance of 
ail the evidence that defendant was negligent on the oc¬ 
casion in question, and that such negligence was the proxi¬ 
mate cause of the occurrence complained of. In this case 
the Court will, a little later, direct your attention to an 
inference of negligence, which mav or mav not arise in this 
case depending upon your view of certain facts in this 
case.” This instruction was given over objection of the 
plaintiff and exception granted. 

Defendant’s Instruction No. 3: “You are instructed that 
the defendant is not an insurer against the presence of any 
foreign substance in the bottle in question; therefore, if 
you find that the plant maintained by the defendant was of 
a type ordinarily used in the dairy business, and if you 
find that the defendant operated said plant in a reasonably 


safe manner, and used reasonable care in inspecting, 
21 filling and capping and delivering its bottles, then 
your verdict must be for the defendant, even if j you 
should find that there was glass in the particular bottle in 
question.” This instruction was given over the objection 
of plaintiff, and exception granted. 

Defendant’s Instruction No. 5: “You are instructed, 
as a matter of law, that the maxim, “res ipsa loquimr”, 
referred to in this case, means that the facts of the occur¬ 
rence furnish circumstantial evidence of negligence^ but 
such circumstantial evidence is not necessarily to bC ac¬ 
cepted as sufficient, and when all of the evidence is inj, the 
question for the Jury to determine is whether or not the 
preponderance of evidence as to negligence is witH the 
plaintiff. In cases of this character, where the doctrine 
of “res ipsa loquitur ” is invoked, the burden of proving 
negligence nevertheless remains upon the plaintiff, afid if 
you find that the plaintiff has not sustained this burdqn of 
proof, then your verdict must be for the defendant.” jThis 
instruction was given over the objection of plaintiff,! and 
exception granted # * *. 

Poll of the Jury 

24 The case was given to the Jury at 4:20 P. M. The Jury 
returned at 5:25 P. M. Meanwhile, the regular clerlj: had 
gone for the day, but at the request of the Presiding Jifidge, 
a substitute clerk asked if they had reached a verdict and 
the Jury responded, “Yes.” Upon being asked whap the 
verdict was the Jury responded, “For the defendant,” 
and there was no other response to this question from the 
Jury box. The clerk then repeated to the Jury the! con¬ 
ventional question, which as used in this Court is in! sub¬ 
stance, “Is this your verdict, members of the Jury, sp say 
you each and all?” In answer to the question the j'eplv 
was, “Yes,” and there was no other response to this jques- 
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tion from the Jury box. Thereupon Attorney Solem, for 
the plaintiff, asked for a poll of the Jury. The Jury list 
not being found, the Presiding Judge stated, after a con¬ 
siderable search, that lie would poll the Jury personally. 

He pointed to one of the Jurors (Mrs. Sinrod) who was 
at the end of one of the two lines of Jurors, and asked, 
“What is your verdict?” She responded, “For the plaint¬ 
iff.” The Court said, “You mean for the defendant?” 
She responded, “No, for the plaintiff.” The Court said, 
“Do you know who the plaintiff is?” and she said, “Yes.” 
The Court said, “Plaintiff is the one who is bringing the 
suit, the defendant is the one against whom the suit is 
brought.” Juror Sinrod replied, “Yes, I know that, that 
is the plaintiff (pointing to the plaintiff) and that is his 
attorney (pointing to Attorney Solem).” 

In the meantime considerable talking and whispering had 
arisen in the Jury box. Attorney Swingle, for the defend¬ 
ant, arose and said, “Well, didn’t you agree your 
25 verdict was for the defendant in the Jurv room?” 

Whereupon counsel for the plaintiff immediately ob¬ 
jected to any interrogation bv defendant’s attorney of the 
Juror as to her verdict and also objected to further 
questioning of the Juror by the Court. The Court failed 
to rule on this objection. Defendant’s attorney attempted 
to continue his questioning but was stopped by the Presid¬ 
ing Judge. Tender repeated questioning by the Court, Juror 
Sinrod said that she had been for the plaintiff all along and 
said, “If you mean my own verdict, it is for the plaintiff.” 
This Juror then said she had agreed in the Jury room to 
a verdict for the defendant, after listening to the arguments 
of the other Jurors and in order not to tie up the jury, and 
then she said in the Jury box, “I find now for the defendant 
I thought you were asking how I stood in the beginning in 
the Jury room. I did agree to a verdict for the defendant.” 


Attorney Solem, for the plaintiff, immediately moved! for 
a mistrial, and the Court responded, “Don’t interrupi me 
now, I am going to continue with the poll.” The Presiding 
Judge then continued to poll the Jurors and the next tjtiree 
Jurors each said they found for the defendant. The Jddge 
then came to the fifth Juror. When he asked her what] her 
verdict was, she said, “For the plaintiff.” The Presiding 
Judge then asked her if she did not mean for the defenciant. 
She responded, “No, for the plaintiff, and I would lifeje to 
say something to the Court. The Judge said, “This i$ not 
the time for that.” Plaintiff, through Attorney Sqlem, 
again moved for a mistrial. The Presiding Judge denied 
this motion and said, ‘ ‘ I am going to finish polling this 
Jury.” He then continued to poll the Jury and all cither 
members responded for the defendant. Upon completion, 
he told the Jury they might go. Juror Russell said she 
wanted to speak to the Judge about the matter. He ^aid, 
“No, this is not the time for that.” Attorney Solem again 
moved for a mistrial and the Judge said, “I heard you 
the first time, I won’t pass on that now.” This Juror then 
on the poll in the Jury box answered, “For the defen¬ 
dant.” *• * 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 7881 


PRESTON BRUCE, Appellant 
v. 

CHESTNUT FARMS-CHEVY CHASE DAIRY, Appellee 


BRIEF AND APPENDIX FOR APPELLEE. 


I. 

STATEMENT OF THE CASE. 

This case was tried and sent to the jury on the theory of 
the doctrine of res ipsa loquitur concerning which the Ciurt 
fully instructed the jury as may be seen from the appen¬ 
dices. The jury after an hour’s deliberation decide^ in 
favor of the defendant. The plaintiff’s supposed inj|ury 
was apparently purely psychological. He had an inordinate 
fear which the record discloses was entirely unfounded 
that he might die; but he did not die. 

The verdict as rendered was for the defendant. On a jipoll 
of the jury two lady members, who were the only lady ipem- 
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bers on the jury, answered that they had originally been 
for the plaintiff but in the jury room after listening to the 
arguments of their associates on the jury had agreed for 
the defendant, which was the verdict actually rendered; 
and on the poll they also agreed in a verdict for the de¬ 
fendant. 

n. 

SUMMARY OF ARGUMENT. 

1. The verdict was in accordance with the overwhelming 
weight of the evidence. 

2. The jury agreed in the jury room and on the poll of 
the jury that their verdict was for the defendant. 

m. 

ARGUMENT. 

1. The Trial Judge, now deceased, instructed the jury 
very fully upon the questions of negligence and res ipsa 
loquitur involved, granting prayers not only asked by the 
defendant but also prayers asked by the plaintiff, which 
taken together with his general charge to the jury show that 
the jury was told fully concerning the inferences involved 
under the circumstances and the burden of proof with re¬ 
spect thereto. He also instructed them with respect to the 
amount of recovery, if any, to which the plaintiff w r as en¬ 
titled both with respect to physical pain and suffering, 
expenses and mental pain and suffering. He told the jury 
that if there was nothing to rebut or explain away this 
inference, they might find that negligence existed on the 
part of the defendant but that this circumstance did not 
relieve the plaintiff of the burden of showdng negligence 
upon the part of the defendant by a preponderance of 
evidence. 

In the case of Chevy Chase Dairy , Inc. v. Mullineaux, 63 
App. D. C. 259, this Court held that “the main question for 
the jury to decide was whether the particles of glass were 
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in the bottle when delivered or got there subsequently.” 
And in this connection the Trial Judge told the jury j that 
“you are to determine whether the milk bottle in question 
contained broken glass; and if so, whether it contained 
broken glass at the time it was sold and delivered by the 
defendant.” He also told the jury that “unless youj find 
from all the evidence that the glass complained of by the 
plaintiff was in the bottle at the time it left the possession 
of the defendant, then your verdict must be for the defen¬ 
dant.” 

This Court has also held in che case of Lyman v. Knieker- 
boker Theatre Company, 55 App. D. C. 323, 5 Fed. ( ! 2nd) 
538, that “where the doctrine of res ipsa loquitur is in¬ 
volved the burden of proving negligence nevertheless re¬ 
mains on the plaintiff.” This is exactly what the Trial 
Court told the jury. 

The verdict for the defendant therefore clearly Sjhows 
either that they believed the plaintiff suffered oiily a 
psychological injury or that there was no glass in thq bot¬ 
tle at the time it left the possession of the defendant.! 

In the case of Perry v. Capital Traction Company, 59 
App. D. C. 42; 32 Fed. (2nd) 938, this Court held thjat no 
recovery can be had for mental suffering in no way attribu¬ 
table to or caused by physical injuries. And in this! case 
there is no testimony whatever that the plaintiff’s ^reat 
fear of death was the result of any physical injuries! He 
simply was scared for no good reason at all and the [testi¬ 
mony shows that any untoward occurrence would hale re¬ 
sulted in approximately twenty-four hours from the sup¬ 
posed occurrence; but no such untoward incident evOr oc¬ 
curred. 

2. During the hour’s deliberation of the jury it is appar¬ 
ent that their original verdict was ten to two in favior of 
the defendant, and that these two, being the two ladies on 
the jury, at first were for the plaintiff, but that after listen¬ 
ing to the arguments of the other members of thej jury 
agreed to a verdict for the defendant, which was the vferdict 


i 
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delivered by their foreman in open Court, and as to it 
these two made no complaint. It develops, however, that 
upon a poll of the jury by the Trial Judge which poll was 
requested by the plaintiff, these two ladies said that they 
had originally been in the jury room for the plaintiff, but 
they finally said on the poll that their verdict was for the 
defendant. The record does not disclose that as claimed 
by the appellant page six of his brief “The Court erred in 
using coersive measures to secure unanimity of the jurors 
upon the poll of the jury in the jury box.” The two lady 
jurors involved simply said on the poll that while they 
were originally for the plaintiff, yet they had agreed in 
the jury room, and finally said on the poll of the jury, that 
their verdict was for the defendant. This in effect is the 
law of the Allen Judge, Allen v. United States, 164 U. S. 
492, 501. 

In 64 C. J. 1060, Sec. 865 (b), it is said that: 

“A verdict is not vitiated by the fact that (on poll 
of a jury) a juror hesitated to agree to it, or where, in 
answer to the inquiry he says it is not his verdict, but 
he consented to it, and subsequently answers that it is 
his verdict, or says that he consented to it under pro¬ 
test, or that he did not believe the verdict right, but 
agreed to it for the sake of harmony. A verdict for 
the defendant will be sustained notwithstanding some 
of the jurors answer, on interrogation, that although 
they assent to the verdict, they were not fully satisfied 
with the result.” 

It is therefore respectfully submitted that the judgment 
below should be affirmed. 

Respectfully submitted, 

Edwin A. Swingle, 

Ernest A. Swingle, 

Allan C. Swingle, 

Attorneys for Appellee, 

805 Colorado Building, 
Washington, D. C. 
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APPENDIX. 

(excerpts from) 

Bill of Exceptions. 

Preston Bruce. 

Page 13. * * * “the defendant corporation in battling 
its milk uses a special type of cap which instead of fitting 
into the neck of the bottle, fits over the top of the j bottle 
and extends down the outside. Plaintiff’s wife cabled a 
neighbor, Harry J. Bay, who went with plaintiff to ^reed- 
men’s Hospital, where after some time, an examination 
was made by an interne who used a floor lamp aijid his 
finger; he said he could find nothing seriously wroijig ex¬ 
cept that the plaintiff was suffering from acute tonsillitis; 
that he did not see any cuts or lacerations in the plaintiff’s 
throat, and suggested that the plaintiff return to his ^iome, 
advising him to eat bread and boiled potatoes. Plaintiff 
testified he was unable to sleep as he was afraid of thb con¬ 
sequences of swallowing the splinters of glass * j * *; 
• * # * * * * • * 1 * 

(Page 14) that he thought his intestines would be jpunc- 
tured and he thought he would die; that of his own Record 
after he went home from his examination at Freedjmen’s 
Hospital he took that night and the next day a number of 
laxatives, and at his physician’s suggestion he also! took 
a number of Sedlitz powders.” 

* * * * # # * • *j* 

Page 15. Dr. Pinyon L. Cornish testified “that plaintiff 
came to him on December 19, 1940, # * that plaintiff 

was in a highly nervous condition and that he was suffer¬ 
ing from fear of death; * * * witness testified tl^at he 
tried to calm plaintiff’s fear and explained that the chances 
of (Page 16) serious or fatal consequences were remote. 

* * * that plaintiff’s fear was unfounded and exaggerated. 

* * * that throughout his treatment of patient he tried to 
minimize in patient’s mind the danger of any serious re¬ 
sults, and he assured him that the chances were the |glass 
splinters would pass through his system with no bald ef¬ 
fects; * * * that plaintiff’s fear of death was ill-founded; 
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that the physician advised the plaintiff that the glass would 
pass through his system all right, and that advice was ‘true 
advice’ 

mm mmmmmmmm 

Page 17. Mr. W. L. Rickard testified “that he was the 
plaintiff’s superintendent in charge of bottling Chestnut 
Farms-Chevy Chase Dairy milk; * * * the plant and all 
the equipment used by the defendant was of the most mod¬ 
ern and up-to-date type; * * # that the bottles are filled 
by a vacuum process and will not fill if broken or chipped; 
that the bottles are both filled and capped by the use of 
rubber contacts at the mouth and neck of the bottle; the 
bottles are inspected over a strong light both before enter¬ 
ing the filling machines and after leaving the capping ma¬ 
chine; * # *” 

Page 17. Interne Leon Dixon testified ‘ ‘ that he was serv¬ 
ing as an interne at Freedmen’s Hospital; that late the 
night of December 18, 1939 plaintiff * * * came to the 
Hospital complaining of having swallowed splinters of 
glass. He used an ordinary floor lamp and his finger to 
examine the interior of the mouth. He saw no evidence 
of the glass at that time, and told the patient that likely 
nothing serious would result from swallowing glass splin¬ 
ters if he had swallowed any, and sent him home with the 
suggestion that he eat white bread and soft potatoes. He 
said that while plaintiff’s throat was inflamed and red 
he felt that this was due to a condition of acute tonsillitis.” 

Page 18. Dr. F. C. Fishback testified “that he saw the 
plaintiff two or three days after the alleged swallowing of 
the glass splinters * * *; that the normal result of swallow¬ 
ing splinters of glass would be that the splinters would pass 
through the body without serious results. * * * that when 
he saw the plaintiff he was in a very bad mental state and 
was suffering acutely from fear of death * # *, but his 
fears were groundless; * # * (Page 19) that plaintiff 
was entirely negative from an objective point of view; that 
he was badly frightened, that there was no evidence of 
intestinal bleeding or perforation of the abdominal viscus; 
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that the plaintiff had been overdosed with strong laxatives 
which purging is not to be recommended in a situatioiji like 
this; that the plaintiff did not suffer any objective physical 
results, and that if peritonitus was going to set in (Which 
it is conceded did not occur) it would have done so in about 
twenty-four hours. ’ * 

• * * * * * # # # J * 

Instructions to Jury. 

Page 21. The following were among the instructions 
given to the jury by the Court: “Defendant’s Instruction 
No. 41 / 2 : “Unless you find from all the evidence tha|t the 
glass complained of by the plaintiff was in the bottle at 
the time it left the possession of the defendant, then your 
verdict must be for the defendant.” 

“On behalf of the plaintiff the following instructions, 
among other instructions were submitted to the Cour^; for 
approval: 

“Plaintiff’s Instruction No. 1: “The jury are instructed 
that upon a person who undertakes that performance of an 
act which if not done with care and skill will imperijl the 
health and life of others, the law imposes the duty of exer¬ 
cising the requisite care and skill. In such matters sijch a 
person is liable to others suffering from his negligerj.ee. ” 

‘ * Plaintiff’s Instruction No. 2: “ The Jury are instructed 
that when the defendant undertook to put the milk on the 
market it sealed bottles, intending it to be purchased and 
put in the human stomach, under such circumstances that 
the consumer had no opportunity for knowledge of its ,con- 
tents, then, the defendant likewise assumed the duty of 
exercising care (Page 22) to see that there was nothing 
unwholesome or injurious contained in said bottle. If the 
Jury finds that the defendant was guilty of a negligent 
breach of such duties, then, the defendant is liable theijefor 
and your verdict should be for the plaintiff.” 

“Plaintiff’s Instruction No. 4: “The Jury are instructed 
that if they find from the evidence that splinters of glass 
were in the milk at the time it was delivered by the defen- 
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dant, the presence of such splinters of glass in the milk 
affords reasonable inference in the absence of explanation 
by the defendant that the injuries arose from defendant’s 
want of care.” 

“However, over objections of plaintiff’s counsel each of 
these instructions were modified by the Court, and as sub¬ 
mitted to the Jury were as follows: 

“Plaintiff’s Instruction No. 1: “The Jury are instructed 
that upon a person who undertakes that performance of an 
act which if not done with care and skill will imperil the 
health and life of others, the law imposes the duty of exer¬ 
cising reasonable or ordinary care and skill. A person 
failing in such is liable to others suffering from his negli¬ 
gence or lack of reasonable care providing such negligence 
is the proximate cause of injury”. 

“Plaintiff’s Instruction No. 2: “The Jury are instructed 
that when the defendant undertook to put the milk on the 
market in sealed bottles, intending it to be purchased and 
put in the human stomach, under such circumstances that 
the consumer had no opportunity for knowledge of its con¬ 
tents then the defendant likewise assumed the duty of exer¬ 
cising reasonable care to see that there was nothing un¬ 
wholesome or injurious contained in said bottle. If the 
Jury finds that the defendant was guilty of a negligent 
breach of such duties, then the defendant is liable therefor 
and your verdict should be for the plaintiff, if you find such 
negligence the proximate cause of the injury complained 
of.” 

“Plaintiff’s Instruction No. 4: “The Jury are instructed 
that if they find from the evidence that splinters of glass 
were in the milk at the time it was delivered by the defen¬ 
dant, then, the presence of such splinters of glass in the 
milk affords reasonable inference of negligence in the 
(Page 23) absence of explanation by the defendant.” 

“In addition to the above instructions, the Court further 
instructed the Jury as follows: 
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“In other words, members of the Jury, you are to de¬ 
termine whether the milk bottle in question contained 
broken glass; and if so, whether it contained broken glass 
at the time it was sold and delivered by the defendant to 
R. Goldman. * * *” 

“If you find that the said bottle did contain broken glass 
when it left the possession of the defendant, then, undejr the 
circumstances of this case, an inference of negligence ajrises 
which requires the defendant to rebut or explain away that 
inference.” 

“That is to say, if there is nothing to rebut or explain 
away this inference, you may fairly find that negligence 
existed on the part of the defendant. This, however, does 
not relieve the plaintiff of the burden of showing negligence 
upon the part of the defendant by a preponderance of the 
evidence.” 

“If you find for the plaintiff, the amount of the recovery 
should be fixed to reasonably compensate the plaintiff for 
physical injuries, if any, caused by the negligence of the 
defendant; mental pain and suffering, if any, which are 
incident to such physical injury, and which you find trace¬ 
able to that injury.” 

“In other -words, if you find for the plaintiff, you afe to 
fix a sum which will reasonably compensate him foij the 
following: 

1. Physical pain and suffering resulting from the injuries 
complained of. 

2. Doctor’s bill. j 

3. Loss of time, if any. 

4. Mental pain and suffering, if any you may find, inci¬ 
dent to the physical injuries complained of; but not for 
mental pain and suffering caused by shock which is not 
traceable to physical injuries.” 

“ * * * In the event that you find it did not contain the 
broken glass complained of at the time the defendant pajrted 
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with the possession of and control over said container, then, 
that is the end of this case, and your (Page 24) verdict 
should be for the defendant.” 

‘‘The above instructions by the Court were prepared by 
the Presiding Judge to be given in lieu of all instructions 
submitted by counsel for both plaintiff and defendant. 
However, when counsel for the defendant objected to no 
other instructions being given and the Court decided to give 
tie above instructions in addition to the other instructions 
•appearing above, counsel for the plaintiff objected to the 
above instructions by the Court because they were repeti- 
* five.'” 

Note : In line 14 of Page 11 of the Appendix to the Ap¬ 
pellant’s brief appears the sentence “He then continued 
to poll the Jury and all other members responded for the 
defendant.” This sentence is in error and should read: 
“lie then continued to poll the jury and all the Jurors 
responded for the defendant.” 

Also on the same Page 11 in the last sentence the vrord 
“then” appears in error. This sentence should read “This 
Juror on the poll in the Jury box answered, ‘For the 
defendant.’ ” 



